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l. INTRODUCTION

The use of corporate monitorships as part of settlement agreements with the

Department of Justice (DOJ) and Securities Exchange Commission (SEC) is now a
common feature of corporate crime enforcement.l These agencies have placed
monitors in such well-known corporations as America Online, Bank of New York,

Boei

ng, KP MG, and Monsanto. The moni

meets the terms of its settlement agreement, such as a deferred prosecution agreement
(DPA),2 which typically requires that the corporation end its wrongful practices and
develop and implement an improved compliance program to prevent future violations.3

Some argue t hat settl ement agreements
genius, 0 since the government can achi

admission of guilt by the company and the implementation of reforms) without the

1. For an overview of the use of settlements, see generally Brandon L. Garrett, Structural Reform

Prosecution 93 VA. L. Rev. 853, 856 (2007); Benjamin M. Greenblum, Note, What Happens to a
Prosecution Deferred? Judicial Oversight of Corporate Deferred Pragat Agreementsl05 CoLum. L.
REV.1863 (2005) ; The bse ioffterCorgoiatel &onior in SEC Enforcement Actibns
BROOK. J. CORP. FIN. & CoM. L. 89 (2006); Leonard Orland, The Transformation of Corporate Criminal
Law, 1 BROOK. J. CORP. FIN. & Com. L. 45 (2006).

2. For the purposes of this Article, our reference to DPAs refers to both deferred prosecution

agreements and nonprosecution agreements.

3. Orland, supranote 1, at 72.
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costs of a complete investigation and trial;# critics abound. Some argue that the terms
of these settlement agreements are too lenient and corporations should be criminally
convicted for their actions.® Others take the opposite view and argue that these
agreements are too punitive and that monitors have the potential to run amok over
corporations.® Critics also claim conflicts of interest have led to the selection of
monitors based on personal or political connections rather than competency.” Members
of Congress have noted these controversies and have taken action, including a hearing
by the House Judiciary Committee8 and the proposal of two bills to regulate the use of
monitors.9 In response, the DOJ attempted to stave off legislative interference by
issuing new guidelines on the use of monitors.10

Missing from this debate, however, is research into the critically important
question of whether or not monitorships actually achieve their intended goals.1! This
Article takes a first step toward addressing that question and focuses on the basic issue
of whether settlement agreements with corporate monitors actually work to improve
corporate behavior going forward. That is, can monitorships be justified on the basis of
i mproving a corporationds develconmpliaeant and i mpl em
program? Also, if monitorships are falling short of these goals, are there reforms that
can be implemented to improve their performance? Thus, the goal of this Article is to
provide an initial exploration into how monitorships actually work in practice. To do

4. Interview with Jan Handzlik, Partner, Howrey, Los Angeles, Califor@@gpr. CRIME REP., Sept.
10, 2007, at 12, 127 13. In SEC settlement agreements, the party typically does not admit guilt. SeeBaker
Hughes Subsidiary Pleads Guilty to Three Felony Charges in Criminal Action Filed by Department of
Justice, Litigation Release No. 20,094, 90 SEC Docket 1369 (Apr. 26, 2007), available at
http://www.sec.gov/litigation/litreleases/2007/Ir20094.htm (statingthat A[ w] i t hout admi tting or deny
all egations in the complaint, Baker Hughes has consented to
5. SeeCrime Without Conviction: The Rise of Deferred and Non Prosecution AgregrGerts
CRIME Rep.,, Dec. 28, 2005 [hereinafter Crime Without Convictioh available at
http://www.corporatecrimereporter.com/deferredreport.ntm (profiling cases of deferred prosecution and
nonprosecution agreements).
6. SeeO0 H asupra note 1, at 90 (noting the possible consequences o
interference with a companyds operations).
7. Seeinfra note 154 and accompanying text (noting the controversy resulting from the selection of
former U.S. Attorney General John Ashcroft as a corporate monitor).
8. Deferred Prosecution: Should Corporatettanent Agreements Be Withdatidelines? Hearing
Before theSubcomm. on Commercial adimin. Law of the H. Comm. on the Judicjaty0th Cong.
(2008), available athttp://judiciary.house.gov/hearings/hear_031108_2.html.
9. Seeinfra note 155 (citing two proposed congressional bills).
10. Seeinfra note text accompanying notes 156158 (discussing the DOJ guidelines and monitor
selection process).

11. Exceptions of academic research focusesipraspeci fically on
note 1, and Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate
Czar, 105 MICH. L. REv. 1713 (2007) . O6Har e, h o evexampled ,Richirdo cuses on only

Breedends moni t cSee©b Hpsupaanote Wdharnaai @ickinson focus primarily on a

theoretical analysis of when monitorships should be used instead of financial penalties and whether or not

monitors should have duties to the corporation. SeeKhanna & Dickinson, supra.Other research has focused

on the issue of whether the government is abusing its power in reaching settlement agreements (e.g., by

requiring corporations to waive attorney-client privilege). SeeEarl J. Silbert & Demme Doufekias Joannou,

Under Pressure to Catch the Crooks: The lotpaf Corporate Privilege Waivers on the Adversarial System

43 AM. CRIM. L. REV. 1225 (2006) (arguing that a waiver Ai nappropri at
processo) .
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this, our analysis is based in significant part on our interviews with individuals directly
involved in the monitorship process, including corporate monitors, regulators, and
compliance consultants.12

This Article proceeds by first providing a brief description of monitorships as
currently used. Part 1l also provides a discussion of the use of similar monitor-type
arrangements in other settings that have influenced the current use of monitorships.
Part Il then shows the evolution of corporate compliance programs over time, which
have gone from a focus on technical compliance with specific issues to broader
programs that are integrated into the corporati
This is an important discussion, since monitorships are intended to ensure that
corporations have implemented an effective compliance program. Part IV provides an
analysis of monitorships in practice. Based on interviews with those involved in
monitorships and on secondary data, we investigate the entire monitorship process
including the scope of the monitoroés duties wund
individual to serve as monitor, how the monitor conducts his work in practice, and
finally, what occurs after the monitorship ends. In general, we find that the cumulative
result of decisions made with respect to each of those issues during the process leads to
monitorships that are significantly less ambitious than government pronouncements
behind them, and are at risk of not achieving their goals on any consistent basis. Part V
then provides recommendations for reforms to help ensure that monitorships are
crafted to meet the challenges at hand in any specific case and to create a process to
allow them to improve over time based on experience.

Il. THE PAST AND PRESENT OF MONITORSHIPS

A. Current Use of Monitorships

The use of corporate monitorships as currently structured is relatively new. The
DOJ has imposed at least 44 monitorships as part of settlement agreements with
corporations, almost all of which date from 2003 or later133 the post-Enron, post-
Sarbanes Oxley Act era. The SEC has often participated with the DOJ in its
monitorships,14 along with using them on their own.1> As discussed further below, the
SEC has a longer history with monitorships that has evolved over time. Although

12. Seeinfra Part IV (analyzing monitorships in practice).

13. Ourcountofthenumber of DOJ monitorships comes from the DOJobds | et
on the Judiciary. The letter listed 41 monitorships, with all but three of those occurring in 2003 or later.
Letter to John Conyers Jr., Chairman of the H. Comm. on the Judiciary, from Brian A. Benczowski, Principal
Deputy Assistant Attorney General 5 (May 15, 2008) (copy on file with authors). The DOJ noted in the letter
that this may not be a complete list. Id. at 2. Since the letter, and as of the time this Article was originally
drafted, the DOJ has entered three additional monitorships. Seeinfra note 175 and accompanying text
(discussing the cases of AGA Medical, Faro Technologies, and Willbros).

14. SeeSCHNITZER STEEL INDUSTRIES DEFERRED PROSECUTION AGREEMENT 8- 9 (2006), available at
http://judiciary.house.gov/hearings/pdf/deferredprosecution/Schnitzer061016.pdf; Schnitzer Steel Industries,
Inc., Exchange Act Release No. 54,606, 89 SEC Docket 302 (Oct. 16, 2006), available at
http://www.sec.gov/litigation/admin/2006/34-54606.pdf (order instituting cease-and-desist proceeding).

15. SeeDelta & Pine Land Co., Exchange Act Release No. 56,138, 91 SEC Docket 371 (July 25, 2007),
available at http://www.sec.gov/litigation/admin/2007/34-56138.pdf (order instituting cease-and-desist
proceedings).
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different terminology is used to describe the monitorship® and there is variation in the
details of the monitordés duties, they all have
structure is that the corporation is to retain at its own expense a monitor to oversee its
compliance with the settlement agreement and its implementation of required reforms,
such as an improved compliance program.1” Over a period usually between 18 and 36
months, the monitor will continue to review the corporati on 6s i mpl ement ati on of
reforms and report back to the relevant govern
progress.
In the Parts that follow, we will provide more detail on the use of monitorships in
theory and in practice. This Part, however, provides a brief history of monitorships and
how they have evolved over time in their use in corporations and other organizations.
This history helps provide a lens through which to view the current use of
monitorships.

B. Forerunners to Corporate Monitorships

1. Mabs, Prisons, and Private Inspector Generals

Corporate monitorships have a direct history in public law litigation and in labor
union corruption cases brought under the Racketeer Influenced and Corrupt
Organizations Act (RICO).18 Public law litigation refers to lawsuits filed against such
public institutions as schools, prisons, police and fire departments, and mental health
facilities, where the plaintiffs seek court involvement in restructuring the organizations
involved and monitoring of the implementation process.l® To monitor a consent
decree, the court appoints an independent t hir
implementation efforts. The third partyd such as a referee, monitor, or special
masterd could be assigned different powers ranging from simply reporting back to the
court on the defendantés perf ctimaiioce to making
cases, such as with prisons, the court-appointed trustees have experience in other
prison trusteeships and can possibly work multiple trusteeships at the same time.21
In addition to cases involving public institutions, monitors were imposed in DOJ
lawsuits against labor unions under RICO that were resolved with consent decrees.22
These monitors served as trustees that were charged with attempting to reform unions
that were under the control of organized crime.23 The trusteeships varied considerably

16. Il n some cases the monitor is referred to as an fAindepend
for example.
17. SeenfraPart |1 V. A. 3 (discussing the monitordés role in corpor

18. Garrett, supranote 1, at 857, 8691 74.
19. For a general review of public law litigation, see generally Charles F. Sabel & William H. Simon,
Destabilization Rights: How Public Law Litigatidducceedsl17 HARvV. L. REv. 1015, 1021- 53 (2004). See
also Susan P. Sturm, A Normative Theory of Public Law Remedié® Geo. L.J. 1355 (1991) (discussing
ithe remedi al process in public law |litigationo).
20. Lloyd C. Anderson, Implementation of Consent Brees in Structural Reform Litigatipn986 U.
ILL. L. REV. 725, 732i 35, 7461 49 (distinguishing between the powers of a monitor and a special master).
21. JAMES B. JACOBS, MOBSTERS, UNIONS, AND FEDS 246 (2006).
22. 1d.at 142.
23. Id. at 154- 60.
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in terms of how they operated and the powers granted to the trustees.?4 In some cases,
the trustees had powers equi val ermrtto
negotiate contracts and initiate strikes.25 In other cases, the trustees did not even have
the power to remove corrupt union members.26 The duration of the trusteeship could be
indefinite or for a fixed term as short as 18 months.2”

The trusteesd who were almost always ex-prosecutors?8d had to develop reform
strategies on their own, since they did not issue public reports and had very little, if
any, contact with each other.2% Thus, trustees were largely unable to learn from the
successes and failures of others.30 Overall, some of these cases were successful, but
others were not.3! They were influential, however, as many of the monitors we
interviewed believed that the idea for monitorships came from union trusteeships.

The Independent Private Sector Inspectors General (IPSIG) model is similar.
These monitors got their start in the 1990s helping New York City ensure that
companies contracting with the city were not engaging in fraud, overbilling, or other
violations of law.32 The individuals were placed with contractors to oversee their
billing practices, ensure the completion of work, and other practices. One offshoot of
IPSIG is the International Association of Independent Private Sector Inspectors
General (IAIPSIG), which seeks to promote the use, integrity, and professionalism of
Independent Inspector Generals.33

2. Corporations and Monitors

a. The Securities and Exchange Commission

The SEC has used court-ordered receiverships as part of its civil enforcement suits
since at least the 1960s.34 The receiverships initially served as a traditional asset
preservation role, ensuring that the assets of the corporation were not subject to
misappropriation or waste by management.3> Over time, SEC receiverships evolved to
serve the goal of ensuring the corporation would comply with securities laws in the
future.36 Although receiverships were used for solvent, ongoing corporations, as

24. Id.

25. James B. Jacobs et al., The RICO Trusteeship After Twenty Years: A Progress RefitAB.
LAw. 419, 427- 28 (2004).

26. Id.at 428 n.49.

27. 1d. at 4261 27.

28. Id.at424.

29. Id. at 433i 34.

30. Jacobs, supranote 25, at 434.

31. Id. at 452; see alsalACOBS, supranote 21, at 242i 45 (providing a list of the trusteeships and a
review of whether or not each was successful).

32. James B. Jacobs & Ronald Goldstock, Monitors & IPSIGS: Emergence of a New Criminal Justice

Role,43 CRim. L. BuLL. 217, 219 (2007).

33. About International Association of Independent Private Sector Inspectors General,
http://www.iaipsig.org/about.html (last visited Jan. 20, 2009).

34. Seelames R. Farrand, Ancillary Remedies in SEC Civil Enforcement S88sHARV. L. REV. 1779,
1786 (1976) (noting several cases in the 1960s utilizing receivership orders).

35. Id.at 1787.

36. Id. at 17871 88; Comment, Equitable Remedies iBEC Enforcement Action$23 U. PA. L. REV.

t

he

u

n



Ford-Hess Final Do Not Delete 3/31/2009 12:45 PM

2009] Can Corporate Monitorships Improve Corporate Compliance? 685

opposed to receiverships in bankruptcy, the receiver was an officer of the court with
duties to the #fr ecei maeitsdHficylt forette teceiveeto 0 These d
carry on the business in an entrepreneurial fashion.3” In addition, the presence of a
receiver often gave the company a poor reputation among its various stakeholders.38
Both factors harmed the ongoing business of the company.3°
In cases where a receivership was viewed as unnecessary, but there were willful
violations of securities laws, SEC settlement decrees included the appointment of
independent directors (with or without a change in management),a fispeci al counsel
or an ftaThevappsimiment 6f independent directors was a way to have the
benefits of a receivership, but limit the drawbacks associated with excessive negative
publicity and receiversod obMiSpecaldoumsls t o act
were typically attorneys given broad investigative and other powers.#3 It was not
uncommon for special counsel to be used simultaneously with court-appointed
directors.** The special counsel typically conducted an investigation and filed a report
with the SEC and the court,4> but in some cases they had the power to bring suits on
behalf of the shareholders based on their investigations.46 Advisors, on the other hand,
had no power to act independently of the board and were often experts who only
provided advice in specific areas (e.g., auditing).’ Cor por ati ons agreed to
counsel so or advisors because it was a more
receivership.48 Associated with these agreements could be the requirement to adopt
certain practices and internal controls designed to prevent the future recurrence of the
securities violation at hand.49
This approach was popular with the SEC prior to 1984, when the agency had very

i mited authority to i mpose cividdial penal ti es.

undertakings[,] such as procedural reforms and independent monitors, to enforce
compliance with 5¢ Althougs thec SEC icontinuedsto useathviss . 0O

1188, 1200 (1975) [hereinafter Equitable Remedigs

37. Equitable Remediesupranote 36, at 1201i 02.

38. Id. at 1202.

39. Id. (noting the harm to investor and consumer confidence).

40. Id. at 1205. The court-appointed directors typically could not be voted out by the shareholders
during a specified time period and would only be liable to the shareholders for gross negligence. Id. at 1206.

41. Farrand, supranote 34, at 17937 94.

42. Equitable Remediesupranote 36, at 1206.

43. Farrand, supranote 34, at 1794.

44. Equitable Remediesupranote 36, at 1208.

45. Arthur F. Mathews, Recent Trends in SEC Requested Ancillary Relief in SEC Level Injunctive
Actions 31 Bus. Law. 1323, 1329 (1976).

46. Equitable Remediesupranote 36, at 1208i 09.

47. Farrand, supranote 34, at 1794.

48. Id. at 17941 95; Mathews, supranote 45, at 1326. In other situations, the SEC would ask the court
to appoint an independent director. Mathews, supranote 45, at 13261 28.

49. See Equitable Remedjestipranote 36, at 1196199 (discussing past instances of SEC-mandated
corporate policies).

50. Stephen M. Cutler, Di r ect or , Di vision of Enf or,cAddmsatt |, Uu. s. Sec.

the 24th Annual Ray Garrett Jr. Corporate & Securities Law Institute (Apr. 29, 2004), available at
http://www.sec.gov/news/speech/spch042904smc.htm.
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approach to some degree,>! after 1984 monitorships received less attention until they
enjoyed renewed popularity in the post-Enron era, in parallel with their adoption by the
D0J.52

b. Department of Health and Human Services Office of Inspector General

Starting in the 1990s, the Department of Health and Human Services Office of
Inspector General began using Corporate Integrity Agreements (CIAs) as a way to
resolve claims related to False Claims Act investigations (e.g., overbilling the
government 6s Medicare progr am) . -disdibswaet
programs (e.g., the Defense Industry Initiative)>3 is now a formalized process with
corporations agreeing to over 500 ClAs in the last few years.> A CIA requires the
corporation to implement improved internal controls and a compliance program,
appoint a compliance officer, conduct employee training, and potentially fulfill other
requirements as well.>® In addition, CIAs typically require an Independent Review
Organization (IRO) to evaluate the compliance program. Companies compete for the
IRO business. For example, PricewaterhouseCoopers claims to have served as an IRO
for more than 50 companies. 6

c. Department of Justice

In addition to DPAs, corporate monitorships have been used as a term in a court-
ordered probation after a criminal conviction or guilty plea. Although the idea of
probation for organizations had existed for some time, the 1991 Organizational
Sentencing Guidelines (the Guidelines) were the first governmental approval of
probation for rehabilitation purposes (previously, probation was limited to ensuring
corporations pay fines or restitution).>” Under the Guidelines, courts were required to

51. Credit Suisse First Boston Corp., Securities Act Release No. 7498, Exchange Act Release No.
39,595, 66 SEC Docket 807 (Jan. 29, 1998) (order instituting a public administrative and cease-and-desist
proceeding); Smith Barney, Inc., Exchange Act Release No. 39,118, 65 SEC Docket 1121 (Sept. 23, 1997)
(order instituting administrative proceedings). In addition to the SEC, the Financial Industry Regulatory
Authority (FINRA) and its predecessor organizationsd the National Association of Securities Dealers
(NASD) and the New York Stock Exchange (NYSE)d began making more frequent use of monitorships
starting in the early 1990s. Examples include settlements involving Nikko Securities, NYSE, Inc., Exchange
Hearing Panel Decision 93-104 (July 26, 1993), and Nomura Securities, NYSE, Inc., Exchange Hearing
Panel Decision 95-138 (Oct. 25, 1995).

52. SeeCristie L. Ford, Toward a New Model for Securities Law EnforcemEBntADMIN L. REV. 757,

797 n. 134 (2005) (not i nigdepentletreiew)st ory of t he SECOs

53. Seeinfra notes 81i 85 and accompanying text (describing the Defense Industry Initiative).

54. SeeDept . of Health & Human Servds, Of fice
http://www.oig.hhs.gov/fraud/cias.asp (last visited Jan. 26, 2009) [hereinafter Corporate Integrity
Agreements] (describing the CIA process and system). For a list of Corporate Integrity Agreements and links
to the texts of the agreements, see Dept. of Health & Human Servs., Office of Inspector Gen. Corporate
Integrity Agreements Documents List, http://www.oig.hhs.gov/fraud/cia/cia_list.asp (last visited Jan. 26,
2009).

55. Corporate Integrity Agreements, supranote 54.

56. PwC ADVISORY PHARM. & LIFE SCIENCES INDUST. GROUP, HOW CAN PHARMACEUTICAL AND LIFE
SCIENCES COMPANIES EFFECTIVELY MEET THE CHALLENGES OF NEGOTIATING AND IMPLEMENTING A
CORPORATE INTEGRITY AGREEMENT (2008).

57. William S. Lofquist, Organizational Probation and the U.S. Sentencing CommisSRInANNALS
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order probation if the organization had more than 50 employees and did not have an
effective compliance program in place.%® As part of a probation order, courts were
allowed to require corporations to report on the implementation of the program, and to
have a special probation officer monitor compliance based on a records review or
employee interviews.59 After the 2004 amendments, the Guidelines state that even if a

corporation has a compliance program, a court
such sentence is necessary to ensure that changes are made within the organization to
reduce the likelihood of future criminal conduct . . . . %8

Comment atorsé early criticisms and endor sement

the current debate about corporate monitorships. Critics questioned the ability of
judges to effectively implement and monitor the requirements in a probation order.61
With respect to an early draft of the original sentencing guidelines, one commentator
suggested that Senate confirmation hearings on federal judges must now assess those
j ud qalisied to run major corporations, since that was what the guidelines would
now require.®2 Gruner, for example, argued instead for a probation system under which
a corporation proposed a compliance program to the court, which upon approval
became part of the probation terms, to be monitored by some form of probation
officer.53 Gruner argued that this approach had several advantages, including shifting
the burden to corporations, the ability to tai
needs, greater legitimacy of the program within the corporation because it was
internally developed and not externally imposed, encouraging innovation in
compliance programs due to involvement of corporation personnel, and general buy-in
by executives.b4 Gr u n e r 6 ss can eagjly bm esedtto support the current use of
corporate monitorships.

AM. AcAD. PoL. & Soc. Sci. 157, 161 (1993) [hereinafter Lofquist, Organizational Probatioh (describing
the work of the U.S. Sentencing Commission); seealso William S. Lofquist, Legislating Organizational
Probation: State Capacity, Business Power, and Corporate Crime Co?ifrblaw & Socér. REv. 741, 749
(1993) (noting that the legislative history behind the Sentencing Reform Act of 19848 which provided for
corporate probationd indicated that Congress rejected probation terms that were invasive and only approved
noninvasive terms (e.g., fine collection and community service)).

58. Lofquist, Organizational Probationsupranote 57, at 162; Christopher A. Wray, Note, Corporate
Probation Under the New Organizational Sentencing Guidelii®8 YALE L.J. 2017, 2028 (1992)
(detailing factors in assessing effectiveness).

59. Lofquist, Organizational Probationsupranote 57, at 162.

60. U.S. SENTENCING GUIDELINES MANUAL § 8D1.1(a)(6) (2004). In addition, the company may be
required to develop an effective compliance and ethics program. Id. § 8D1.4(c)(1). The commentary states:
fiTo assess the efficacy of a compliance and ethics program submitted by the organization, the court may
employ appropriate experts who shall be afforded access to all material possessed by the organization that is
necessary for a comprehensi veéd §8B1slent. 4d.if heorganiaafiont he pr oposed
repeatedly violates the terms of probation, the Sentencing Guidelines specifically grant the court power to
appoint a special master or trustee to ensure compliance with the court orders. Id. § 8F1.1 cmt. 1.

61. Richard Gruner, To Let the Punishment Fit the Orgaatibn: Sanctioning Corporate Offenders
Through Corporate Probation16 AM. J. CRiM. L. 1, 73174 (1 1988) (questioning courtso
competence to carry out such orders and comparing it to their ability, or lack thereof, to affect change in
public bureaucracies).

62. Wray, supranote 58, at 2018 (quoting Victoria Toensing, Corporations on Probation: Sentenced to
Fail, LEGAL TIMES, Feb. 12, 1990, at 21).

63. Gruner, supranote 61, at 83i 84 (proposing a self-regulation and probation combination).

64. Id.at84.
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One example of a probation order that employed a monitor involved Consolidated
Edison (Con Ed). In 1994, Con Ed pled guilty to environmental law violations related
to the failure to disclose a potential asbestos leak to the public, and the judge sentenced
the company to the maxi mum fine and
monitor.85 In sentencing the corporation, the judge specifically stated that Con Ed had
a culture that discouraged reporting bad news, and that culture intimidated people who
otherwise would have reported the presence of asbestos from making such a report.66
The monitor was charged with ensuring that Con Ed was adopting and implementing
an effective compliance program.87 An initial report by the monitor stated that several
months into the monitorship, Con Ed continued to use intimidation to prevent
employees from reporting violations.88 The monitor also stated that even if the
corporation sincerely attempted to implement its new proposed control system, it
would have no effect unl ess the <corp
idestructi ve 06 Atthe gndoof tiee thee-yearuptoliation, owever, the
judge stated that Con Ed had made significant improvements in implementing a
compliance program and the company credited the change to the guidance of the
monitor.”® The monitor, however, had expressed some reservations just a few months
before the probati on e ramgerslarungottwothdlow the i
officer level have expressed a fear of speaking up. Many employees said their fears

wi || intensi fy oA &eturredoet to percaréctsince, jushafavn d s . 0

months after the monitorship ended, the company again failed to notify the public in a
timely manner of potential harm due to toxic chemicals,”2 and was later placed under

65. Michael B. Gerrard & Deborah Goldberg, Corporate Probation: The Con Edison Sentence
N.Y.L.J., May 26, 1995, at 3. Con Ed pled guilty to violating the Emergency Planning and Community
Right-to-Know Act of 1986 and the Comprehensive Environmental Response, Compensation and Liability
Act by failing to notify the public of the release of asbestos in a steam pipe explosion. Id. The Sentencing
Guidelines did not apply to this case because the incidents occurred in 1989, which was before the effective
date of the 1991 Sentencing Guidelines.

66. Id. The judge stated:

One of the things | found disturbing here was the sense that there were people at Con Edison,
who testified at the trial, who clearly knew and who should have been jumping up and down

saying, there is asbestos here, we kn ow i t . It was obvious they
intimidated from saying it, becauseldothinky di
there was a sense here, at certain levels within this company, that you had better not tell the bad
news.
Id.
67. Id.

68. Don van Natta Jr., Con Ed Cited in Intimidation of Employe&&Y. TIMES, Dec. 19, 1995, at B1.

69. Id.

70. David W. Dunlap, Memories of the 89 Blast Linger in Gramercy BaxkY. TIMES, July 21, 2007,
at B4.

71. Russell Mokhiber, Reddy Kilowatt: On ProbatigdMULTINATIONAL MONITOR, Oct. 1997, at 7, 8.

72. Kevin Flynn, Con Ed to Pay $2 Million to Rescuers Exposed to PCBs at Riké TIMES, Nov. 20,
1999, at B2 (stating that the company agreed to pay approximately $2 million to firefighters and emergency
workers exposed to toxic chemicals at the com
delay in reporting the chemicals caused exposure to more people); David M. Herszenhorn, Con Edison Taken
to Task Over PCB4N.Y. TIMES, Sept. 20, 1998, at 45 (noting that the company delayed for over a week in
notifying the fire department of possible exposure to toxic chemicals at a fire in one of its buildings).
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the supervision of another monitor.”3
[11. HISTORY AND EVOLUTION OF CORPORATE ETHICS AND COMPLIANCE PROGRAMS

This brief historical overview suggests that, ultimately, monitorships are attempts
to ensure that the organization has policies and procedures in place that will help
prevent future misconduct. For corporations, those policies and procedures make up the
organi zati ond&s nce fprbgraross Theaforrdalization wfpcbmpléance
programs and the development of compliance professionals evolved over a period of

sever al decades, and todayds progr ams

factor approach to corporate compliance. This evolution is important because, as
discussed in Parts IV and V below, corporate monitorships often seem to be operating
on an older view of complianced one that is focused on technical compliance as
opposed to a more holistic, organizational culture-based approach.

A. A Brief History of Compliance Programs: From Controls to Corporate Culture

An early influence in the development and adoption of compliance programs were
the antitrust criminal prosecutions in the heavy electrical equipment industry in the
1960s.74 During one prosecution, General Electric attempted to use its compliance
program as a defense against the criminal charges.” Although General Electric was
unsuccessful, that attempt spurred widespread adoption of antitrust compliance
programs. Eventually, regulators indicated they would take adoption of such programs

into account when attempting to deter mi

to intentional.”®

A second major catalyst for the development and adoption of compliance
programs was the Foreign Corrupt Practices Act of 1977 (FCPA).”” In addition to
prohibiting corporations from making corrupt payments to government officials, ’8 the
FCPA requires corporations to implement accounting practices and internal controls
that are designed to ensure that the company is not making corrupt payments.’® This
spurred widespread adoption of codes of conduct and compliance programs by
multinational corporations.80

Third, in the 1980s,81 due to concerns about corruption in the defense industry,
and based on the recommendations of a commission appointed by the President, the

73. Metro News Briefs: Con Edison Accepts U.S. Safety Momitdt. TIMES, Apr. 19, 2000, at B8.

74. Harvey L. Pitt & Karl A. Groskaufmanis, Minimizing Corporate Civil and Criminal Liability: A
Second Look at Corporate CodesGafinduct 78 Geo. L.J. 1559, 1578 (1990).

75. Id. at 1580i 81.

76. 1d. at 15817 82.

77. 1d. at 1582.

78. Marika Maris & Erika Singer, Foreign Corrupt Practices Act43 AM. CRIM. L. REv. 575, 578,
582190 (2006).

79. 1d.at579i81.

80. Pitt & Groskaufmanis, supranote 74, at 1585i 86.

81. Also in the 1980s, Congress passed the Insider Trading and Securities Fraud Enforcement Act of
1988, which required broker-dealers and investment advisors to adopt policies and procedures to prevent the
misuse of material, nonpublic information. Id. at 15907 91.
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Defense Industry Initiative (DIl) was created.82 The DIl was an attempt at self-
regulation that encouraged defense contractors to adopt a code of ethics, to provide
training on the code to all empl oye
within the organization for employees to report instances of fraud.83 Participation in
the DIl was voluntary, but the Department of Defense encouraged participation by
indicating that it would consider a
factor in any debarment decisions.84 To receive preferential treatment, corporations
were expected to self-disclose the violation and cooperate with the Department of
Defense in its investigation.8®

Finally, the most important influence occurred in 1991 when the United States
Sentencing Commission followed the lead of the DIl and amended the Federal
Sentencing Guidelines to provide a mitigated sentence for corporations convicted of a
crime if they were able to demonstrate that they had attempted to prevent the
mi sconduct by having an fief fech iThee
Organizational Sentencing Guidelines established seven basic requirements for an
effective program, including the adoption of standards and procedures to prevent
criminal conduct, appropriate oversight of the program by high-level personnel,
communication of the requirements to all employees, and monitoring and updating the
program as needed.87

The Guidelines pushed compliance programs out of the defense industry, beyond
limited issues such as antitrust and the FCPA, and into the mainstream.88 This spurred
the significantly increased use of Ethics and Compliance Officers, industry associations
to support the work of compliance professionals, and education programs put on by
such groups as the Practising Law Institute.89 The adoption of compliance programs
consistent with the Guidelines continued to grow when in 1996, in the case of In re
Caremark International Inc. Derivative Litigatiorthe Delaware Court of Chancery
indicated that directorsd fiduciary
potential for a mitigated sentence under the Guidelines by adopting a compliance
program.90 Further incentives to adopt and improve compliance programs came in

82. See generallyNancy B. Kurland, The Defense Industry Initiative: Ethics, SREgulation, and
Accountabilty, 12 J. Bus. ETHICS 137 (1993) (detailing the formation of DII); see alsoDefense Industry
Initiative, http://www.dii.org (last visited Jan. 26, 2009) (describing the organization and its purpose).

83. Kurland, supranote 82, at 138.

84. Pitt & Groskaufmanis, supranote 74, at 1595.

85. Christopher A. Wray & Robert K. Hur, Corporate Criminal Prosecution in a PeEnron World:
The Thompson Memo in Theory and Pract@Am. CRIM. L. REV. 1095, 1115i 16 (2006).

es,

and

corporat.i

o

dut

86. Diana E. Murphy, The Federal Sentencing Guidelines for Organizations: A Decade of Promoting

Compliance and Ethi¢87 lowA L. Rev. 697, 702i 03 (2002).
87. Id. at 7031 04.

88. SeeDavid Hess et al., The 2004 Amendments to the Federal Sentencing Guidelines and Their

Implicit Call for a Symbiotic Integration of Business EthitsFORDHAM J. CORP. & FIN. L. 725, 731 (2006)
(stating that compliance programs became a standard practice after the Guidelines went into effect).

89. See U.S. SENTENCING COMM., REPORT OF THE AD HOC ADVISORY GROUP ON THE
ORGANIZATIONAL SENTENCING GUIDELINES 29130 (2003), available at http://www.ussc.gov/corp/
advgrprpt/advgrprpt.htm (discussing the growth of the Ethics Officer Association and the spread of the
compliance education programs after the Guidelines went into effect).

90. InreCaremar k I ntol | 688cA.2d 9B% 361 (Da. (Ch. 1£986). Thé Holding in
Caremarkwas supported by the Delaware Supreme Court in Stone v. Ritte911 A.2d 362 (Del. 2006). For a

on

complianc
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1999, when the DOJ officially stated that it would take into account the adequacy of a
corporationbés compliance program when deciding v
as opposed to just prosecuting any individuals involved in the criminal activity.9!
Likewise, in 2001, the SEC issued what is commonly known as the Seaboard Report.
The Seaboard Report indicated that it would be more lenient in its enforcement
response for corporations that had effective compliance programs in place and
cooperated with the SEC in its investigation.92
During this time, academics and industry professionals worked at developing a
better understanding of what makes a compliance program effective. One of the most
influenti al insights was Harvard Business Scho

distinction between compliance-based programs and integrity-based programs.®3 Both

discussion of Ston® s i mCarentark serHillary A. Sale, Monitoring C a r e m&aod Faith 32 DEL.

J.CoRrP. L. 719,730i133 (2007) (AStone makes clear that when a board fa

moni toring systems or fails to respond to red flags, it fail
91. SeeMurphy, supranote 86, at 712 (noting that the Deputy Attorney General listed the existence

and adequacy of a compliance program as a factor for prosecutors to consider when deciding whether to

charge a corporation). This policy was found in the Memorandum from Eric H. Holder, Jr., Deputy Attorney

Gen., U.S. Depdt porert HedduasdtUiS.cAttorneys (Joine ¥6) 1999) [Davemafter Holder
Memo], available athttp://www.usdoj.gov/criminal/fraud/docs/reports/1999/chargingcorps.html. The Holder
Memo was updated by Memorandum from Larry D. Thompson, Deput

to All Component Heads and U.S. Attorneys (Jan. 20, 2003) [hereinafter the Thompson Memo], available at
http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm, and then by Memorandum from Paul J. McNulty,
Deputy Attorney Gen., Uu. s. Depdt of J(Dsctl2, 2086) t o Al | Compone
[hereinafter McNulty Memo], avalable at http://www.usdoj.gov/dag/speeches/2006/mcnulty_memo.pdf.
Most recently, and occurring after the original drafting of this Article, the McNulty Memo was revised and
commi tted to the Unit ePdss Reteaset Bept. of Adsticep Jusiice PDepastmeriia n u a |
Revises Charging Guidelines for Prosecuting Corporate Fraud (Aug. 28, 2008), available at
http://www.usdoj.gov/opa/pr/2008/August/08-odag-757.html.
The major revisions relate mostly to changes in the consideration of waiver of attorney-client

privilege, but also provide that @Athat prosecutors may not
retained culpable employees in evaluatingldhet her to assign
purposes of this paper, we retain our original language of referring to these charging guidelines as the
McNulty Memo, as the DOJ monitorships we discuss in this paper almost all occurred under the Thompson
or McNulty Memos.

92. Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Divisions, Exchange Act
Release No. 44,969, 76 SEC Docket 220 (October 23, 2001), available at http://www.sec.gov/
litigation/investreport/34-44969.htm; see alsoBarry W. Rashkover, Reforming Corporations Through
Prosecution: Perspectives from an SEC Enforcement Lav@9e€ORNELL L. REV. 535, 539140 (2004)
(discussing the Seaboard Report from the perspective of SEC enforcement). Other government agencies also
promote the use of compliance programs. For example, the Department of Health and Human Services
provides guidance on the requirements of a compliance program in the healthcare industry. De p 6t of Heal t h
& Human Servs., Office of Inspector Gen., Compliance Guidance, http://oig.hhs.gov/fraud/
complianceguidance.asp (last visited Feb. 26, 2009) (providing a variety of documents on compliance
guidance for different types of healthcare organizations).

Most recently, as of December 2007, companies that have contracts with the federal government

that are over $5 million in value and have a duration of over 120 days are required to have a code of ethics
and a compliance program. Sheri Qualters, Contractor Crackdown GetTougherN.Y.L.J., Apr. 28, 2008, at
8.

93. Lynn Sharp Paine, Managing for Organizational Integrity;lARV. BUS. REV., Mar.i Apr. 1994, at
106,110i111 (noting that compliance is fArooted i-n avoiding | egal
governanceaccor ding to fAguiding principleso).
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applied to compliance programs, but Paine referred to a compliance-based approach as
focusing primarily on deterrence through punishment for rule violations, while an
integrity-based program focused on developing appropriate organizational values and
empowering employees to act upon those values.94 Empirical studies show that the
most effective compliance programs have elements of each approach, but that the
integrity-based aspects must dominate.%°
Implementing an integrity-based program requires understanding the
organi zat i%Thhes icroddrutreence of managing an organi
ensure the effectiveness of a compliance program gained significant traction when the
Sentencing Commission formalized it as part of the Organizational Sentencing

Guidelines in 2004. The amended Guidelines refer
ethics pmogdemoOri be an effective program as one
detect cri minal conducto and to Apromote an org
ethical conduct and a comn¥tment to compliance w

B. The Development of Compliance Profesais

The increased importance of compliance programs has led to the development of
compliance professionals. This development is supported by several nonprofit
organizations and networks devoted to compliance professionals.98 The Society of
Corporate Compliance and Ethics has recently started offering a one-day exam (and
associated training programs) that allow an individual to become a certified compliance
and ethics professional.®® Some universities are also starting to offer certificate
programs in compliance.100

Despite the development of a compliance profession, there remains wide variation

94. Id. For an overview and discussion of empirical studies showing the greater effectiveness of
integrity-based approaches, see David Hess, A Business Ethics Perspective on SarbadDeley and the
Organizational Sentermg Guidelines 105 MicH. L. Rev. 1781, 1791i94 ( 2007 ) hsrdassat i ng t hat f
compliance-based program focuses on teaching employees the laws and rules they must comply with, an
integrity-bh ased program focuses on decisionengkingandinspigng hemloi cs i nt o empl oye
live up to the companyds ethical ideal so0)

95. Hess, supranote 94, at 17921 94 (citing one study showing that integrity-based programs are more
effective, and another finding that, when using both elements, the compliance aspect should not be over-
emphasized).

9. Seeidat 1792 (noting that the program fAfoecuses on integra
making and inspiring them to | i vaprange93 allz(lsting companyodés et hi c
company culture as a factor to consider).

97. U.S. SENTENCING GUIDELINES MANUAL § 8B2.1(a) (2004).

98. These include the Ethics and Compliance Officers Association, http://www.theecoa.org (last visited
Jan. 29, 2009), the Ethics Resource Center, http://www.ethics.org (last visited Jan. 29, 2009), the Open
Compliance and Ethics Group, http://www.oceg.org (last visited Jan. 29, 2009), the Society of Corporate
Compliance and Ethics, http://www.corporatecompliance.org (last visited Jan. 29, 2009), and the Health Care
Compliance Association, http://www.hcca-info.org (last visited Jan. 29, 2009).

99. SeeSociety of Corporate Compliance and Ethics, supranote 98.

1000 These programs include: George Washington Uni versityods
Corporate Compliance, http://nearyou.gwu.edu/hce/ (last visited Jan. 29, 2009), Florida Gulf Coast

Universityods Compliance Specialist Graduate Certificate, ht
Jan. 29, 2009) , and Hamline University School of Lawdés Heal

http://law.hamline.edu/health/corporate_compliance_certificate_program.html (last visited Jan. 29, 2009).
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in corporationsé®é gener al approach to their compl
no uniformity when it comes to whom the organization selects to be in charge of the
compliance program. A recent survey found that the person with responsibility for the

compliance program had the word Acomplianceo in
officer) in only 40% of the companies that responded.101 Other corporate executives in

charge of their companiesd® compliance progr ams
counsel 6s office, the contr ol wrdinglpr a vice pre

the background of the person in charge of the compliance program can also vary. A
2000 survey found that only 29% of compliance officers in the United States had a law
degree.103 This reflects the evolution of the role, which seems to be moving away from
being viewed as a fi el #4Theapproashitormpnagingafi| egal techni
compliance program can vary significantly between chief ethics and compliance
officers (CECOs) who are lawyers by training and CECOs who come from a
management background. For example, one survey found that legally trained CECOs
believed that the most important root causes of misconduct were employee ignorance
of legal requirements and corporate policies.19° CECOs from a management
background, however, listed the most important causes as factors related to a
cor por at i on dsdackofdehdership om ethicsandanhnagement pressure to
meet goals and performance expectations.106

The individuals in charge of compliance programs typically report directly to the
CEO or general counsel, but a smaller percentage report to the chief financial officer or
the audit committee of the board of directors.107 Even though the individual in charge
of the compliance program does not report directly to the board, under the Guidelines
they should have access to the board if needed,198 and it appears that most do.109

101. Melissa Klein Aguilar, CW Survey Shows Lack of CCO Standa@tsyiPLIANCE WK., June 2008,
at 181 19. Larger companies are more likely to have a chief compliance officer. This survey was an online
survey of the readership of Compliance Weekonducted during March 2008 with 284 usable respondents.
The respondents were from corporations of a wide range of sizes and industries. The raw data is on file with
the authors.

102. Id.

103. James Weber & Dana Fortun, Ethics and Compliance Officer Profile: Survey, Comparison and
Recommendation$10 Bus. & Soc. Rev. 97, 99, 105 (2005).

104. Caron Carlson, The Evolution of the Modern CCOOMPLIANCE WK., Mar. 2008, at 1, 40 (quoting
the comments of Scott Mitchell, the CEO of a nonprofit organization for compliance professionals).

105. GARY E. EDWARDS & ROBERT REID, CHALLENGES FACING CORPORATE ETHICS AND COMPLIANCE
PROGRAMS: A RESEARCH REPORT FROM ETHOS INTERNATIONAL 10711 (2007), available at
http://www.ethosinternational.net/files/689_file_PDF_EthosResearchReport2007.pdf.

106. Id.

107. Aguilar, supranote 101, at 19. The Compliance Weeburvey found that 35% report to the CEO,
21% to the general counsel, and 13% to the board (or more likely, the audit committee of the board). Id. A
2007 survey by the Ethics and Compliance Officers Association found that 32% report to the CEO, 41% to
the general counsel, and 7% to the board. Id. at 18. A third study, conducted by the Conference Board in
2005 with 225 respondents, found similar results, with 31% of executives in charge of compliance reporting
to the CEO, and 37% to the general counsel. RONALD E. BERENBEIM, CONFERENCE BOARD RESEARCH
REPORT: UNIVERSAL CONDUCT: AN ETHICS AND COMPLIANCE BENCHMARKING SURVEY 107 11 (2006).

108. U.S. SENTENCING GUIDELINES MANUAL § 8B2.1(b)(2) (2004).

109. BERENBEIM, supranote 107, at 11 (finding that for publicly traded U.S. corporations only five
percent of executives in charge of compliance had no contact with the board, and that 46% communicate
with the board in some manner on a quarterly basis).
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Some, however, argue that this is not sufficient and that the board should have direct
control over the compliance officer (e.g., hiring, compensating, terminating).110 These
commentators argue that this control is necessary because ethics and compliance
of ficers fAdo not have suf fli tide thdir josower , st at us
appropriately, which is further harmed by an inherent conflict of interest resulting from
the compliance officer being accountable only to top management.112 For example,

one former chief compliance officer stated, Al al]
you have to take are sometimes in opposition to the direction the company may
otherwise be inclined to go. ¥0tharsintheequi res 1 ots

field claim that compliance officers have been forced out of their jobs when they
refused orders from top management to stop an investigation, for example.l14
Complaints that compliance officers face pressures to not start an investigation or to
close it before completion appear to be fairly common.115

C. Summary of Monitorships and Compliance Programs

Over the last few decades there has been tremendous growth in the importance of
corporate compliance and ethics programs in criminal and civil liability. Although
compliance programs started out focused on specific issues, best practices now suggest
t hat a single program should encompass the nea
compliance with laws and regulations.118 This development has not been without
controversy, however. Critics argue that corporations use compliance programs as
fiwindow dressingodo to create merely the appearan

110. SeeW. Michael Hoffman & Mark Rowe, The Ethics Officer as Agent of the Board: Leveraging
Ethical Governance Capability in the Peshron Corporation 112 Bus. & Soc. Rev. 553 (2007) (arguing
that the ethics officer should be an agent of the board of directors); W. Michael Hoffman et al., An
Investigation of Ethics Officer Independentc& J. Bus. ETHIcs 87 (2008) (arguing ethics officers should be
allowed greater independence from company management and instead report directly to the board of
directors); see alsdScOTT A RONEY ET AL., LEADING CORPORATE INTEGRITY: DEFINING THE ROLE OF THE
CHIEF ETHICS AND COMPLIANCE OFFICER (CECO) 20i21, 36 (2007), available at
http://www.ethics.org/ceco (registration required) (stating that it is appropriate to have the CECO report to
either the Board of Directors or the CEO, but that the Board should have authority over hiring and firing
decisions).

111. Hoffman & Rowe, supranote 110, at 560.

112. 1d. at 5561 57.

113. Carlson, supranote 104, at 1, 40.

114. 1d. at41.

115. In a published interview, awell-tk nown comp | i an c eUlunfortusately ahdssadlly, st at ed, f
Il 6m aware of a number of c a 9 desomenthe aliligent, indepempehti ance of fi cer s
professionals they are supposed to be to protect the company from misconduct, and are told by senior
management InteviewwithdNin Siveénson, Partner, Compliance Systems Legal Group, Senior
Advisor, Integrity hteractive Corp.Corp. CRIME REP., Jan. 9, 2006, at 13.

Evidence from surveys is beginning to support this anecdotal evidence. One survey of compliance

and ethics officersd with 127 respondentsd found that 33% of Compliance and Ethics Officers had received
pressure from corporate officers to not investigate alleged misconduct, and over half (51%) had received
such pressure from other managers. EDWARDS & REID, supranote 105, at 9. One in ten CECOs reported that
they received such pressure from other managers frequently. Id. These compliance ethics officers also felt
that their quality of investigations into wrongdoing suffered due to a general pressure to achieve the objective
of closing cases quickly. Id. at 77 8.

116. SeeOPEN COMPLIANCE & ETHICS GROUP, FOUNDATION GUIDELINES: RED BOOK 7- 13 (2008).
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which may still provide the corporation the benefits of a mitigated sentence if the need

arises.1l7 These are fpaper programs, 0 where corporati:

procedures on paper but do not embed them into their actual operations.118 In response,

and in recognition of the value of an integrity-based approach,119 current thinking

expects compliance programs t o consi der an organizationés cu

enforcement agents look for evide#fce of a ficompl
During the same time period, monitorships appeared in a variety of corporate and

noncorporate settings. The overarching goal of a monitorship is to ensure that the

organization in question has been fdAreformed, 0 s

compliance in the future. Thus, whether the monitor takes significant control over the

organization or simply audits the changes management made, the goal is to improve

the compliance program (using the term broadly) of the organization. As fully

described in the next Part, monitorships in practice do not seem to be keeping up with

the evolution of the compliance profession. This is in large part explained by the

background of the monitors selected. Perhaps drawing from the experience of trustees

in the union RICO suits, monitors are primarily former prosecutors and attorneys with

similar training, who may not have the right skills and approach for the task at hand.121

Exacerbating the problem are additional factors, which were also behind the

inconsistent success rate of trustees in union RICO suits,122 such as lack of information

sharing between monitors and the failure of the government to conduct systematic

performance evaluations for the purpose of improving future monitorships.123 The

SEC, which started on a different monitorship trajectory, now appears to be developing

practices consistent with the DOJ, and in fact often conducts joint monitorships with

the DOJ. The next Part the DOJ and SEC monitorshipsd current path. Following this

path was not necessarily a conscious choice, but a result of various decisions along the

way that create a significant gap between the potential of monitorships in theory and

monitorships in practice.

IV. UNDERSTANDING CORPORATE MONITORSHIPS

Breaking monitorships down into a process involving a series of discrete decision
stages helps us to think about how they function in practice. The first stage in the

117. See generallyKimberly D. Krawiec, Cosmetic Compliance and the Failure of Negotiated
Governance81 WASH. U. L.Q. 487 (2003) (arguing that compliance programs lead to costly compliance
struct ur e-detereneedf miscomdlec t 0) ; Wi ICbrposate Ligbility, Risk Bhifeng, and
the Paradox of Compliancg2 VAND. L. REV. 1343 (1999) [hereinafter Laufer, Corporate Liabilty (arguing
that compliance programs encourage moral hazards within the firm); William S. Laufer, Corporate
Prosecution, Cooperation, and the Trading of Fayd® lowA L. REv. 643, 648149, 657i63 (2002)
[hereinafter Laufer, Corporate Prosecutign(discussing the use of reverse whistleblowing to displace blame
for criminal misconduct).

118. Interview with Win Swenson, Partner, Compliance Systems Legal Group, Warwick, Rhode Island,
CoRrp. CRIME REP., Apr. 26, 2004, at 10, 16 [hereinafter Win Swenson Interview]ll

119. See supraote 94 and accompanying text (describing an integrity-based approach).

120. Rashkover, supranote 92, at 539.

121. Seeinfra Part IV.B.2 (noting that the personal qualities of monitors ultimately determines the
success of the monitorship).

122. JACOBS, supranote 21, at 2461 47.

123. See infraPart IV.D.
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process is negotiating the terms of the monitorship, which also includes the decision by
the government to agree to a settlement. During this process, the parties determine
whether or not a monitor is required and, if so, the duties and powers of the monitor.
Second, the parties select the monitor through the process defined in the agreement.
Third, the monitor begins his work, including developing a work plan, analyzing the
needs of the organization, overseeing the implementation of a compliance program,
and evaluating the effectiveness of that program. Finally, the monitorship comes to an
end with a determination by the monitor and the government that the company has
satisfactorily completed the terms of the agreement.

Decisions by the parties at each stage in this process have a significant impact on
the subsequent stages and ultimately determine whether or not the monitorship is
successful in terms of improving corporate compliance and preventing future violations
of law. In order to better see these relationships, this Part presents our analysis of the
interview data through the stages of this process. This analysis is based principally on
interviews with individuals directly involved in the monitorship process. To collect our
primary data, we conducted 20 telephone interviews in the summer of 2008. Almost
half of our interviews were with individuals who have served as corporate monitors for
the DOJ and/or the SEC. The rest of the interviews were with monitors in some of the
noncorporate contexts described above, compliance consultants, and regulators in both
the United States and Canada. We spoke with interviewees not only about their direct
experience, but also their broader views on monitorships, and those broader views are
also reflected here. Our secondary data includes public statements made by monitors,
compliance officers at companies that underwent a monitorship, public officials, and
attorneys involved in the negotiation of settlement agreements.124 Qur analysis also
includes a review of the settlement agreements and the few cases in which monitorship
reports were made publicly available.12

Our study is limited by the fact that we were only able to speak to a subset of
monitors and regulators, and not to any corporate officials directly involved in a
monitorship.128 Although these monitors and regulators described a range of different
experiences in many ways, our findings could still be unrepresentative if those
choosing to participate in our study had significantly different experiences from those
that chose not to participate. We have also put aside some important differences
between the civil and criminal contexts in order to keep the scope of this paper focused
on monitorships as a whole. While this limits the specificity of our findings, it allows

124. These public statements include articles these individuals have written, their public presentations at
conferences and i n fitwthemicondactedsby abhersehatavereipublisred: vi e ws w

125. As discussed below, monitor reports are typically not made public. Multiple Freedom of
Information Act requests, to the SEC in 2006 and 2008, to obtain copies of monitorship reports and other
relevant documents were declined, generally on the basis that disclosure would interfere with ongoing
enforcement activities.

126. Our sample was selected by contacting all individuals who have served as monitors of whom we
were aware, as well as corporations involved in monitorships, representatives of nonprofit organizations
dedicated to corporate compliance, and representatives of several United States and Canadian civil and
criminal regulators. In addition, although we were able to interview a number of regulators, officials from
certain key government bodies were unwilling to contribute to our study. Our observations about the policies
and motivations of these specific organizations had to be drawn from publicly available policy documents
and interviews with external individuals.
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us to focus on significant and otherwise underappreciated commonalities between these
models. Even with these limitations, however, we believe our insights and points of
caution are instructive for the use of corporate monitorships in all situations. These
findings point to potential problems that should be examined by any government
agency that uses monitorships, and should be further investigated and tested by future
researchers.

A. Negotiating the Terms of the Settlement Agreement

The settlement agreement establishes the terms of the monitorship. The monitors
we interviewed all placed great importance on conducting their monitorships within the
bounds of the agreement. Thus, clearly defining the goals of the monitorship and
establishing the duties of the monitor are highly important for ensuring that the
monitorship is successful and that success can ultimately be determined by some
objective standard. Although flexibility in the implementation of monitorships is one of
their virtues as a policy tool, there is a difference between flexibilityd which can be
carefully designedd and vagueness, which is a failure to specify key components or
terms. If the terms of the monitorship are too vague, different monitors may interpret
similar terms quite differently based on their background and approach to
monitorships. In this section, we first look at the foundational issue of why the
government might enter into settlement agreements. The policy goals behind that
decision should be reflected in the stated goals of the monitorship agreement. In this
section we also discuss the factors that go into decisions about the duties and
independence of the monitor.

1. Settle or Prosecute? Policy Debates Behind Settlement Agreements

In the criminal context, the first decision a prosecutor must make is whether to
indict the corporation, agree to a settlement (with or without a monitor), or prosecute
only individuals and not seek punishment for the corporation. Of course, there will be
ti mes when imposing sanctions on genuinely fAbad
needed. The SECO6s Framewor k f éffactOreatsper ati on and
suggest that there may bet i mes when a corporationds cooperatio
no enforcement action needs to be taken, even where a violation existed. The recent
increase in the use of settlement agreements has not been without controversy, and also
has reinvigorated the familiar debate about whether a corporation should be held
criminally liable for the actions of its employees in any circumstance.128

This papero6s specific concern is whether, ass

127. McNulty Memo, supranote 91.

128. For those using the rise of settlement agreements to argue against broad corporate criminal liability
standards, see, e.g., John S. Baker Jr., Reforming Corporations Through Threats of Federal Prosecug®n
CORNELL L. REV. 310, 337 (2004) (stating that vastly increasing the number of federal crimes does not
address corporate reform); Preet Bharara, Corporations Cry Uncle ad Their Employees Cry Foul:
Rethinking Prosecutorial Pressure on Corporate Defendddtéwm. CRiM. L. REv. 53, 56 (2007) (citing the
potential for government excess in prosecution of corporate entities); Richard A. Epstein, The Deferred
Prosecution RackeWALL ST. J., Nov. 28, 2006, at A14 (arguing that the Deferred Prosecution Agreements
do not serve the public interest).



Ford-Hess Final Do Not Delete 3/31/2009 12:45 PM

698 The Journal ofCorporation Law [Vol. 34:3

corporation is called for, settlement agreements with monitorships provide sufficient
benefits to justify their use. As stated earlier, some view these settlement agreements as
a fistroke of genius, 0 as the fAgovernment 1is abl
prosecution agreement that it can getout o f an  a cl4® Wha fovernment eah . O
save the costs of an investigation and trial by having the corporation admit wrongdoing
(for DOJ settlements, but usually not for SEC settlements). In addition, the corporation
agrees to terms that are equivalent to corporate probation.13% While some celebrate this
trend, some of our interviewees worried about t
over the corporationés head in the criminal cont
a DPA. On the other side of the debate, some argue that these settlements are letting
corporations escape accountability!31 and perhaps even encouraging corporations to
engage in riskier behavior and push the limits of the law.132
Not all cases are appropriate for settlement agreements with monitorships.133 One
civil-side regulator interviewee told us that only a small portion of the enforcement
cases it pursues every year result in monitorships. Trying to determine the cases that
are appropriate is the challenge faced by prosecutors and other government regulators.
On the criminal side, the McNulty Memo provides guidance on the factors prosecutors
should consider when conducting an investigation and deciding whether to charge a
corporation.134 With respect to nonprosecution agreements, the Memo only
specifically mentions the factor of voluntary cooperation.135 However, the factors
related to the prosecution decision clearly impact the settlement decision as well. On
t hat front, t he Me mo identifies key factors s
wrongdaornctgtdbhe fcorporati ono6S6 ThiMenoadagesy o f similar
not tell the prosecutor how to weigh those different factors against each other, though it
does state that in some cases one factor, such as the nature and seriousness of the
of fenswar mayt iprosecution r®gardless of the othe
For some of the regulators we interviewed, the presence of these factors related to
widespread wrongdoing within the organization were what made a case appropriate for
a monitorship. For example, one regulator stated that monitorships were most
appropriate where:

[An organization] has engaged in violative conduct. That violative conduct
has not been corrected, or we donot have enolt
corrected, so the conduct or the problem might be ongoing. . . . The source of

129. Interview with Jan Handzlik, supraote 4, at 12i 13.

130. Id.

131. Crime Without Convictignsupranote 5,at 3i10 ( r ef erring t o DPAs as resulting in f
convictiono) .

132. Eric Lichtblau, In Justice Shift, Corporate DeaReplace TrialsN.Y. TIMES, Apr. 9, 2008, at 1.

133. In this section, we consider settlement agreements with and without monitorships together. Below,
we consider the issue of whether or not a monitor is needed as part of a settlement agreement.

134. McNulty Memo, supranote 91, at 4 (stating that the factors listed in the memo should be used by

prosecutors when Aconducting an investigation, determining
agreementso) .

135. Id.at7i8.

136. Id.at4.

137. Id. a't 5. I'n addition, the Memo cautions that the nine f

exhaustldve | ist. o
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the problemisatthe firmlev el , it é6s not j &8t an i

Thus, although many monitorships involve cases of intentional wrongdoing for
which individuals, including senior corporate officers, are often sanctioned, it is
important to recognize that individual wrongdoing is often difficult to separate from
organizational wrongdoing. Likewise, it is difficult to conceive of many situations that
call for a monitorship, but for no individual responsibility. At some point, however, the
organization must be deemed too rotten to be entitled to a DPA monitorship and must
face prosecution. As one regulator interviewee suggested:

If we came to the conclusion that they were rotten to the core, you need to
indict. Thatdos still the correct r
those middle cases persuade prosecutors that there have been lapses but that

they are committed to rectifying these wrongs, including terminating
responsible people and instituting new control mechanisms.

These comments are basically consi
actor 0 (tdlwy torrupt)ocorporations are those whose conduct was most
appropriate for a monitorship.13° For those who would argue that corporations with
widespread wrongdoing cannot be reformed and therefore indictment is necessary,
some of the union trusteeships may suggest that even deeply corrupt organizations can
be reformed through monitorships (bearing in mind that the scope of the successful
union trusteeships seems to be beyond the intended scope of most current corporate
monitorships).140 The challenge facing prosecutors is identifying appropriate cases for
monitorships. The prosecutor must be able to distinguish between truly egregious
conduct that calls for prosecution; t h o s e Aimi ddl e caseso
sufficiently wrongful and pervasive to justify the costs and intrusions of a monitor; and
the lesser cases where such costs are not justified.

Another factor from the McNulty Memo that may outweigh the others and tip the
scales in favor of a settlement r thel
stakeholders of the corporation.141 The fall of Arthur Andersen is regularly cited as a
spectacularly bad outcome that demonstrates the need for settlement agreements to
protect innocent employees and shareholders and to keep viable business entities
functioning.142 Siemens is a corporation that could potentially benefit from this

138. Uncited quotations in this Article come from our confidential interviews with monitors and others.

139. Ford, supranote52, at 764 (defining Aworst actorso
of intentional wrongdoing, where the degree of harm is significant; firms/corporations that are potentially
recidivists and for whom there is reason to believe that pervasive cultural or ethical problems persist, but not
firms/corporations that are utterly criminal enterprises); David Hess & Cristie Ford, Corporate Corruption
and Reform Undertakings: A New Appecbao an Old Problepl CorRNELL INTA.. L.J. 307, 333i 35 (2008)
(providing examples of companies that may classify as worst actors); see alsdChristopher Stone, The Place
of Enterprise Liability in the Control of Corporate Condu@® YALE L.J. 1, 28 (1980) (descri
group of firms, impossible to identify in advance, whose behavior in the face of realistically achievable
penalty levels wildl remain inadequately modif

140. Seesupratext accompanying note 31.

141. McNulty Memo, supranote 91, at 4.

142. Seelichtblau, supranote 132, at 1 (noting that the indictment of Arthur Andersend as opposed to
reaching a settlementd resulted in the company being shut down and forced 28,000 employees out of work).
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reasoning.143 Siemens, a German company that is also listed on the New York Stock

Exchange,144 appears to have engaged in egregious violations of the FCPA; and such

corrupt paymentsse em t o have been deeply ingrained into t
practices.145 One compliance consultant we interviewed suggested that Siemens would

be the fAperfect caseodo for a monitorship on the I
an organization that needed significant help in reforming itself, an indictment that

forced it out of business would have a tremendous and negative impact. In spite of the

importance of this factor, however, it is clear that concerns about collateral

consequences are not the only rationale behind monitorships.146 Indeed, monitorships

are regularly imposed on midsize corporations and firms, and there is precedent for

imposing a monitorship on small, family owned businesses as well.147 The

government 8s r e as oomshp o asmall firmdpireladingnoge wah mo n i t

a tight relationship between ownership and controld could be many: the cost of

litigation and the possibility that litigation might fail, the hope that more concentrated

oversight and education could help the firm become compliant, or simply the desire not

to destroy the firm if other options are still available.148

143. Since the original drafting of this Article, Siemens reached a plea agreement with the DOJ in which
it admitted to violating the FCPA and agreed to pay the largest fines recorded for FCPA violations. Eric
Lichtblau & Carter Dougherty, Bribery Case Will Cost Siemens $1.6 BillidhY. TIMES, Dec. 16, 2008, at
B8. Under the agreement, Siemens was allowed to continue to bid for U.S. government contracts, id., and
accepted a monitor for a period of four years. Press Release, Dept. of Justice, Siemens AG and Three
Subsidiaries Plead Guilty to Foreign Corrupt Practices Act Violations and Agree to Pay $450 Million in
Combined Criminal Fines (Dec. 15, 2008), available athttp://www.usdoj.gov/opa/pr/2008/December/08-
crm-1105.html.

144. William J. Holstein, A Few Bad Appl es, ,BH¥.diveEs Meyrl 2 §idyabs Sauce
10.

145. Carter Dougherty, Ex-Manager Tells of Bribery aSiemensN.Y. TIMES, May 27, 2008, at C4
(reporting the testimony of a former manager describing the
the companydo and noting that internal investigators have i de

146. In fact, in announcing the settlement agreement with Siemens, the DOJ did not mention collateral
consequences as a reason for not seeking an indictment that would bar the company from bidding for
government contracts, baiaton iobrihging tSlighethe ECPA diolatorsend nsi ve coop
efforts to reform itself. Press Release, Dept. of Justice, Transcript of Press Conference Announcing Siemens
AG and Three Subsidiaries Plead Guilty to Foreign Corrupt Practices Act Violations (Dec. 15, 2008),
available athttp://www.usdoj.gov/opa/pr/2008/December/08-opa-1112.html.

147. See, e.g.Union Securities Ltd., 2006 BCSECCOM 220 (Apr. 18, 2006) (Can.) (settlement
agreement), available at http://www.bcsc.bc.ca/comdoc.nsf/65de6f2d8e4d9b50872568ac0070c25¢/4190e
073ef510883882571540067dale/$FILE/2006%20BCSECCOM%20220.pdf.

148. For these organizations, the line between individual and corporation starts to blur. Several monitors
we spoke with believed that a monitorship would not be successful in that situation, because the individual
wrongdoers could not be extricated from their positions without effectively destroying the firm as well, and
reform was not possible with the wrongdoers still in leadership positions. In contrast, we posit that these
small firms may be especially good forums for monitorships.

In another context, Darren Sinclair and Neil Gunningham have pointed out that many small and
medium-sized enterprises operate at the margins of profitability and cannot afford to devote many resources
to such issues as compliance. Also, they often lack expertise and awareness, and in the absence of an acute
enforcement event they may not integrate compliance priorities into their business processes. NEIL
GUNNINGHAM & DARREN SINCLAIR, LEADERS & LAGGARDS: NEXT-GENERATION ENVIRONMENTAL
REGULATION 13140 (2002). These small and medium-sized enterprises may in fact be exactly the right
candidates for some form of monitorship (perhaps modified to accommodate their humbler resources),
because these may be the firms that can benefit the most from some assistance and education at a crucial
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If any overarching generalization is possible about what cases are appropriate for
settlement agreements involving monitorships, it would be that some sort of balancing
test is called for. The misconduct in question should have a systemic, organization-
wide component, but the misconduct cannot be so pervasive that the corporation is an
utterly criminal organization. Problems should be serious enough to justify the cost of a
monitorship, but the corporation cannot be irredeemable. The subject firm or
corporation can be Atoo big to fail,o or small
somewhere in between. Because monitorships can be a viable option in such a range of
situations, they can become a convenient middle-of-the-road choice (or nonchoice) for
a prosecutor. In fact, one monitor we interviewed thought that monitorships were
becomi ngbaa kfifpaolsli ti ond for prosecutors. That i s
imposed on corporations without clear thought by the prosecutor as to whether or not
they are appropriate for the case at hand. The perception that monitorships are being
used in a fione size fits all o mannad may adverse
therefore their chances of long-term success.

2. Power and Patrticipation in the Negotiation Process

Once the government has decided to enter a settlement agreement, the parties
must negotiate the exact terms of the agreement.149 Many have noted that prosecutors
have significant power over corporations in this context. The government has a
bargaining advantage because it has the option of pursuing criminal charges, and a
criminal conviction can have a significant negative effect on a company (some even
refer to it as &0 Ifaddiientiftan esecutivé hasmaleagypled guilty,
then the corporation knows it has little to no defense.1®1 Some argue that prosecutors
have abused this power. Professor Epstein goes s
serve the public interest. The agreements often read like the confessions of a Stalinist
purge trial, as battered corporations recant their past sins and submit to punishments
wildly in excess o0¥2Camplyintsueceidiegsignifidanhngediao f f ens e . 0
attention include settlement terms not directly related to the underlying offensel53 and
conflicts of interest within the DOJ relating to the monitor selection process.1®* In

moment.
149. In general, there is room to negotiate the terms of the settlement agreement. However, at least one
regulator we interviewed periodically imposes monitorship terms, using a boilerplate agreement, for smaller
matters in lieu of conducting a formal investigation. The regulator also uses monitorships, the terms of which
can be negotiated, in settlement of formal investigations.
150. Lynnley Browning, Justice Department IfReviewing Corporate Prosecution Guidelinésy.
TIMES, Sept. 13, 2006, at 3.
151. Interview with David Pitofsky, Partner, Goodwin Proctor LLP, New York, New, Carkp. CRIME
REeP., Nov. 28, 2005, at 46 [hereinafter Interview with David PitofsKy
152. Epstein, supranote 128.
153. For example, the Bristol-Myers Squibb agreement included the requirement that the company
endow a chair in ethics at the Seton Hall Law School. Joan McPhee, Deferred Prosecution Agreements: Ray
of Hope or Guilty Plea by Another Name® CHAMPION 12, 14 (2006) (providing examples of settlement
terms that are not directly related to the underlying offense).
154. Lichtblau, supranote 132 ( descr i bing the controversy surrounding a U.
former Attorney General John Ashcroft to serve asamonitori n case that could earn Ashcroftods
firm over $50 million).



Ford-Hess Final Do Not Delete 3/31/2009 12:45 PM

702 The Journal ofCorporation Law [Vol. 34:3

response, there have been calls for greater legislative and court control over
monitorships.155

This public criticism has created some changes that attempt to restrict U.S.
Attorneysaod di screti on. dIlguidelingsatyat pdiobd &
settlement agreement from requiring a corporation to make payments to any
organization that was not a victim of the criminal activity.156 In March 2008, the DOJ
issued guidelines for the selection of monitors.157 To reduce the potential for conflicts
of interest in the selection of the monitor, the guidelines require the use of committees
to make selection decisions, and require final approval by the Office of the Deputy
Attorney General.158

Although public criticism has affected some aspects of monitorship negotiations,
the parties at the bargaining table have not changed. Noticeably absent are any parties
other than the government and the corporation, including investors, employees, or
community representatives.1® Khanna and Dickinson observe that corporate
monitorships share features with proposals by others that would require corporations to
include on their boards professional, independent directors elected by institutional
investors.160 This suggests that the shareholders of the corporation may have an
interest in having a say in the terms of the agreement or the selection of the monitor.161
One corporate defense attorney and
frustration of peopl e who g uelstosecotion
agreements is that the process does not include parties that may take a contrary
v i el ABo frustrating to these other parties is the fact that an unknown number of
deferred and nonprosecution agreements are not made public. This prevents these
stakeholders from having a more complete understanding of how the DOJ is handling
corporate crime.

Only one of our interviewees told us that the prosecutors negotiating the terms of
the monitorship had considered involving a major shareholder in the process. The
decision was ultimately made not to involve that shareholder, apparently out of
concerns that the shareholder was more interested in finding fault than reforming the

155. There have been two bills proposed in the 110th Congress to regulate deferred prosecution
agreements and corporate monitors: The Accountability in Deferred Prosecution Act of 2008, H.R. 6492,
110th Cong. (2008), and H.R. 5086, 110th Cong. (2008).

156. Memorandum from Mark Filip, Deputy Attorney Gen., U.S. Dept. of Justice, to Heads of Dept.

t he

DOJ i

for mer pr ose

t he

Component s, U. s. Attorneys, Memor andum for 18Hol der s

2008) (copy on file with authors); UNITED STATES ATTORNEY3 MANUAL § 9-16.325 (2008), Plea

Agreements, Deferred Prosecution Agreements, Non-Pr osecut i on Agreement s

Re st i tavdilable athtp://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/16merm.htm#9-
16.320.
157. Memorandum from Craig S. Mor ford, Acting

Deput

Heads of Depdt . Component s, u. s. At t or avalgbke at( Mar .

http://www.usdoj.gov/dag/morford-useofmonitorsmemo-03072008.pdf.

158. Id.at 3.

159. Interview with David Pitofskysupranote 151.

160. Khanna & Dickinson, supra note 11, at 1741.

161. See ida't 1742 (st at i stigtiondl hngestors tolilgp Have sommeagpeater, éxplicit
voice in this process by, for example, being consulted by the government agency before appointing a
monitoro).

162. Interview with David Pitofskysupranote 151.

governm
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and AEXtrac
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7, 2008)
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corporation. The concern mirrors a parallel concern discussed further below163 about

making monitorsé final reports to the U.S. Atto
situations, the advantages of opening the process to a wider group of stakeholders may
be out wei ghed by t he potenti al chilling ef fec

participation in the negotiations and the monitorship process.

Overall, there is considerable inequality of bargaining power at the negotiating
table. Not only do corporations not have a better alternative to settlement that would
give them a credible threat of leaving the negotiation table, but corporations may even
be afraid to push back against government demands for fear of being perceived as not
genuinely contrite or willing to correct their problems. While many corporations surely
enter into monitorships with a sincere desire to fix problems and regain their ethical
footing, their immediate goal is to mitigate: to resolve the matter without a criminal
indictment and at the least possible cost.

3. Corporate Rehabilitation and the Duties of Corporateniitars

By contrast to the corporationds i mmediate goaea
be wide-ranging, and can include providing appropriate restitution where necessary,
administering a level of deterrence that is deemed appropriate in the circumstances, and
putting the corporation on the path to reform. The 2006 McNulty Memo states that the
decision of whether to prosecute a company or settle should ensure that the goals of
criminal lawd including punishment, deterrence, and rehabilitationd are sufficiently
satisfied1# The 2008 Morford Memo states that monitor st
further p % Taken tugethergtisankass that monitorships can serve as a
reform measure and as a deterrent. As discussed earlier, several commentators
challenge the idea that monitorships are effective specific or general deterrents.166 One
compliance consultant we interviewed, however, suggested that monitorships could be

a truly fAscary deterrentodo because, although shar
fines, the presence of a monitor can create a troubling level of uncertainty that lasts

throughout the monitorship. Many of our intervi
wants a monitor, o0 effectively because of the di
operations.

In this paper, our primary concern is with the potential for corporate rehabilitation
under a monitorship. The desire to spur meaningful reform is implicated at every stage
of the settl ement process. The fatotors behind a
settlement agreement reflect the same concerns, and also should have an impact on the
terms of the settlement agreement and the scope of the monitorship.
A key factor in the settlement determination u
existenceandad equacy of the compli anlé énmpleasogr am. 0
one case, the government has turned to compliance consultants to help evaluate this
factor. The U.S. Attorney in Western Pennsylvania hired Compliance Systems Legal

163. See infraPart IV.C.4.

164. McNulty Memo, supranote 91, at 5.

165. Morford Memo, supranote 157, at 2

166. See Crime Without Convictipsupranote 5.
167. McNulty Memo, supranote 91, at 4.
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Group to investigateMe | | on Bankds compliance program as part

consideration of the McNulty Memo factors.168 Although Mellon Bank avoided
criminal prosecution for the destruction of tax documents, the DOJ found its
compliance program to be deficient, and its settlement agreement required the
company to improve its compliance and ethics program and pay for a monitor to
oversee the implementation of the program.169 In a different case, prosecutors found a
clearly inadequate compliance program. Faro Technologies, which admitted in its
settlement agreement to violating the FCPA, did not even address issues related to the
FCPA in its compliance program or training even though it regularly conducted
business in China, which put it at high risk for making corrupt payments.170 In both
cases, the settlement agreement addressed these compliance-program inadequacies and
required improvement.

In addition to the compliance program, prosecutors are also instructed to consider

a Acompanyds c &hopinbternwords, atthe twaremor ati onods

Mc Nulty Memo requires prosecutors to

or at |l east <condoned, such conducd®
Likewise, in securities enforcement, the Seaboard Report tells enforcement lawyers to
ask: AHow did the misconduct arise?

achieve specific results, or a tone of lawlessness set by those in control of the
¢ o mp alf §hPoagh these inquiries, the government is trying to determine if a small
groupofr ogue e mpl oy e evho wénfiabaistithe grpirpof tiee sesi 9f the
corporation committed the wrongful acts, or if corporate leadership had created a
culture that rewarded and encouraged the wrongful acts in spite of having a compliance
program that purported to prohibit such behavior ( @ A b a d If theainvestigation
shows that a root cause of the problemisafi b a d  btrerramy eettlemént agreement
sought by prosecutors should seek t
duties should typically serve those ends.

Focusing specifically on the DOJ, according to the recent Morford Memo,
monitorships are typicallyused t o ensure the compa
ethics and compliance programs to address and reduce the risk of recurrence of the
corpor at i on &%Moshinamimrehipsiiruptade as @f the publication of the
Morford Memo in March 2008 are consistent with the guidelines set out in that memo.

168. At the time, the Thompson Memo was in effect. Seeletter from Mary Beth Buchanan, U.S.
Attorney, to W. Thomas McGough, Jr., Esg., Reed Smith, LLP; Efrem Grail, Esq., Reed Smith, LLP; &
Michael Bleier, Esq., Special Counsel to the Chairman, Mellon Bank, N.A. (Aug. 14, 2006) [hereinafter
Mellon Bank], available at http://judiciary.house.gov/hearings/pdf/deferredprosecution/Mellon060817.pdf
(requiring Mellon Bank to reimburse the government for costs related to hiring Compliance Systems Legal
Group); Win Swenson Interview, Bupranote 118, at 10, 15.

169. Mellon Bank, supranote 168.
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170. Let t er from Mark F. Mendel sohn, Deputy Chief, Fraud Se:

Justice, to Gregory S. Bruch, Esqg., Wilkie Farr & Gallagher, LLP, at app. A, {1 6i7 (June 3, 2008)
[hereinafter Faro Technologies] (on file with author).

171. Rashkover, supranote 92, at 539.

172. McNulty Memo, supranote 91, at 6.

173. Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934, supra
note 92, at 2.

174. Morford Memo, supranote 157, at 5.
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The large majority of the monitors are charged with ensuring compliance with the
settlement agreement, reviewing the compliance program related to the offence,
recommending changes to existing compliance processes, and then reviewing the
effectiveness of the implementation of those changes. In addition, in slightly under half

the agreements, the monitor is charged with mon
with applicable federal laws. Interestingly, however, almost without exception,

McNulty Memo-st y | e | anguage about a corporationos C (
fifcultureo does not appear in the agreements.

In the nine months since the Morford Memo, as of this writing, three additional
monitorships have been imposed on companies through settlement agreements with the
DOJ for wviolations of the FCPA. Al l three cases
Section and they use almost identical language for establishing the procedure for
selecting the monitor and the duties of the monitor. With respect to compliance
programs, the monitors are required to oversee the implementation of a compliance
progr am, ensure that the program is Mdappropriat
follow-up reviews of the program.17> The agreements also state that the monitor should
take fAsuch steps as are necessary to devel op ¢
circumstances surrounding any”® Thdatbrbait i on t hat meé
language allows for significant interpretation, which may or may not include matters
related to a corporationdés <culture. Two of t he:
language in that they specifically state that the monitors should not conduct their own
investigations into past FCPA violations at these companies (and therefore may have to
rely only on information provided to them by the corporation).1’”